STATE OF FLORI DA
DI VI S| ON OF ADM NI STRATI VE HEARI NGS
VENDI KAPPERS
Petiti oner,
VS. Case No. 07-2773

SEM NOLE COMVUNI TY COLLEGE

Respondent .
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RECOMVENDED CORDER

Pursuant to notice, a final hearing was conducted in this
case on Cctober 19, 2007, in Sanford, Florida, before
Adm ni strative Law Judge R Bruce MKi bben of the D vision of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: Wendi Kappers, pro se
656 Dartford Court
DeBary, Florida 32713

For Respondent: Sandra K. Anbrose, Esquire
Stenstrom Ml ntosh, Col bert, Whi gham
Rei schmann & Partlow, P.A
1001 Heat hrow Park Lane, Suite 4001
Lake Mary, Florida 32746

STATEMENT OF THE | SSUE

The issue in this case is whether Respondent wongfully

term nated Petitioner's continuing contract of enploynent.



PRELI M NARY STATEMENT

On or about April 26, 2007, Respondent, Sem nole Comunity
Coll ege ("SCC'), notified Petitioner that her enpl oynent
contract would be cancelled at the end of the next school term
Petitioner filed a "Petition for Reconsideration of Decision to
Term nate Continuing Contract” with Respondent. The Petition
was forwarded to the Division of Adm nistrative Hearings so that
a formal adm nistrative hearing could be conducted. The hearing
was held on the date set forth above, and both parties were in
at t endance.

At the final hearing, Petitioner called the follow ng
W t nesses: John Del Gado, SCC faculty nenber; Susan Dool ey,
prof essor and program nmanager at SCC, Al an Kraft, professor and
program rmanager at SCC, Melinda White, program nmanager at SCC,
D ck Hamann, college information officer at SCC, Ben Tayl or,
faculty nmenber at SCC, Dr. Carol Hawkins, vice president for
Educati on Program and chief learning officer at SCC, Angel a
Ker senbrock, dean of Career and Techni cal Education at SCC, and
Leon Portelli, IT departnent chair at SCC. Petitioner did not
testify on her own behalf, but offered 13 exhibits into
evi dence; Exhibits 1 through 4, 6 through 8, and 10 through 13
were admtted. O ficial recognition was taken of Exhibit 5.

Respondent re-called Dr. Hawkins and called C audi a

Sal vano, director of Human Resource Devel opnent/ Enpl oyee



Rel ations at SCC. Respondent's eight exhibits offered into
evidence were all admtted. The parties initially indicated
their intent to order a transcript of the final hearing, but by
letter fromPetitioner received on October 22, 2007, the
under si gned was advi sed that no transcri pt would be ordered.

The parties asked | eave to submt proposed recommended orders on
or before Novenber 5, 2007. Each party tinmely submtted a
Proposed Recomended Order, and each was dul y-considered in the
preparation of this Recommended Order.

FI NDI NGS OF FACT

1. Petitioner is currently a doctoral |evel graduate
student. At all tinmes relevant hereto, she held a continuing
contract as a professor at SCC in the Networking and El ectronics
Program (the "Networ ki ng Prograni).

2. Respondent is a community college within the state
community college system It is governed by its Board of
Trustees. Dr. Ann McGee is president of SCC, vice president of
Educational Services is Dr. Carol Hawkins. Angela Kersenbrock
is the dean of Career Prograns, including the Networking
Program Departnment chair in that programis Leon Portelli.

3. Beginning in cal endar year 2003, SCC began to
experience decreased student enrollnment, especially in the area
of the Networking Program SCC instituted a programreview

under Dean Kersenbrock's tutelage. A programreview provides



for the collection of relevant data to ascertain the continued
viability of prograns within the college. The programreview of
t he Networ ki ng Program found | ow and declining enroll nment and
retention, a perceived job market decrease, difficulty in
recruiting industry partners, and limted internships for
students. Based on those findings, a series of recomendations
were made to inprove the Networking Program Included in the
recomendations were the follow ng: increase class size, reduce
faculty (Reduction in Force (RIF)), cross-teaching in other
areas, cut back on adjuncts, reduce contract |ength, consolidate
courses and sections, and work closely with industry partners to
| ocate jobs for graduates of the program

4. Many of the recommendati ons were inplenented even
before finalization of the programreview. However, in
February 2007, Dean Kersenbrock deci ded the neasures being taken
were not alleviating the problem She then submtted her forma
recomendations to the Board of Trustees.

5. A formal presentation was made to the Board of Trustees
on April 17, 2007. After nuch discussion and debate, the Board
of Trustees approved the reconmendati on from Dean Kersenbrock's
review conmttee to inplenent a RIF in the Networking
Department. At that tinme, there were five faculty nenbers in
t he departnent, including Petitioner. The other faculty nenbers

were: John Del Gado, Ben Taylor, Bill Irwin, and Gary Bel cher.



The proposed RIF intended to reduce the faculty fromfive to
two. Irwin and Bel cher were immediately sel ected for

term nation due to the fact that they could teach fewer topics
wi thin the departnent than could the other three staff.

6. After they were term nated, SCC had to sel ect one of
the three remaining staff (Del Gado, Taylor, and Petitioner) to
be the final cut for the RIF. Each of the three had identified
strengt hs and weaknesses; so, the selection was a difficult one
to make. In order to nmake the decision, the follow ng factors
were considered: (1) the essentiality of the position, (2) work
performance, (3) attendance record, and (4) supervisory
recommendations. |If all those factors are equal between the
faculty nenbers being considered, then |l ength of service to the
col | ege woul d be the determining factor.?

7. SCC eval uated Del Gado, Taylor, and Petitioner and found
them on aggregate, to be equal as far as the four factors were
concerned. Each faculty nenber had strengths and weaknesses
within the four categories, but were essentially "tied" when it
cane down to naking a decision.?

8. Petitioner correctly pointed out that of the three
faculty nenbers, she was the only one who had experience making
presentations at national |evel conferences. This fact wei ghed
in her favor, but it was not enough to outweigh the strengths of

the other faculty menbers. Likew se, Petitioner has the ability



to teach a nunber of different classes, a positive in her favor.
But, again, her abilities did not make her nore essential than
t he ot her two.

9. Sone questions were rai sed about Petitioner's work
performance, attendance record, and poor supervisory
recommendati ons. However, none of those questions indicated
that Petitioner was inferior to her fellow professors.

10. Neither of the parties offered into evidence a true
conparison of the three faculty nenbers. There was sone
i ndi cation that each had strengths and weaknesses, but each
person's individual assets or liabilities weren't described with
any particularity. Thus, a substantive de novo review of that
part of Respondent's deci sion making process is not possible.
When all was said and done, Petitioner's length of service at
SCC was shorter than the other two, and, thus, she was sel ected
for the final RIF cut.

11. Pursuant to SCC policies and procedures, an enpl oyee
affected by a RIF nust be given at | east two weeks notice prior
to the reduction taking effect. Petitioner was advised tw ce
concerning her termnation: once in a letter fromthe director
of Human Resources Devel opnent--letter dated April 26, 2007--and
once in a letter fromSCC s president, E. Ann McCee--letter
dated May 17, 2007. The latter correspondence provi ded

Petitioner her appeal rights.



12. Petitioner was provided her severance package in
accordance with SCC poli ci es.

13. President McGee's letter to Petitioner stated in part,
"You have the right to appeal the Board' s decision pursuant to
Chapter 120, Florida Statutes."” However, the letter did not
address Petitioner's right to appeal directly to the Board.

CONCLUSI ONS OF LAW

14. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes (2007).

15. SCC's RIF - Policy 2.040 states, in pertinent part:

1. Due to financial exigency or for nore
efficient operation of the College, the
President is authorized to develop a plan to
reduce the workforce in certain areas,
prograns, or functions of the Coll ege.

2. Under such conditions, the plan wll be
devel oped in accordance with established
procedures and approved by the Board prior
to i nplenentation.

3. The President shall cause a procedure to
be devel oped to inplenent this policy.

16. SCC s RIF - Procedure 2.0400 provides:
Pur pose:
To set out a procedure for the reduction of
per sonnel when required because of financial

exi gency or for nore efficient operation of
t he Col |l ege.



Pr ocedur e:

1. Enployee(s) affected by a reduction in
force will be determ ned by the needs of the
College. In the determ nation of which

enpl oyee(s) will be affected, due
consideration will be give to such factors
as (1) the essentiality of the position,

(2) work performance, (3) attendance record,
and (4) supervisory recommendations. |f al
factors are equal, length of service to the
College wll be the determ ning factor.

2. The affected enployee will be given at
| east two (2) weeks notice prior to the
reduction. The enployee will receive

severance which equals 10% percent of the

af fected enpl oyee' s annual base sal ary pl us
three (3) nonths of health and dental
coverage for the enployee. Affected

enpl oyees shall have the right to
participate in the College Goup Health

| nsurance Program under the provision of
COBRA for a total of 18 nmonths fromthe date
of term nation.

17. It appears fromthe evidence presented that SCC
followed its policies and procedures in conducting the RIF and
t he subsequent term nation of Petitioner's continuing contract.
18. Florida Adm nistrative Code Rul e 6A-14.0411(5) states:

(a) The college may di sm ss an enpl oyee
under continuing contract or return the

enpl oyee to an annual contract upon
recommendati on by the president and approval
by the board. The president shall notify
the enployee in witing of the
recommendati on, and upon approval by the
board, shall afford the enployee the right
to a hearing in accordance with the policies
and procedures of the college. As an
alternative to the hearing rights provided
by coll ege policies and procedures, the

enpl oyee may el ect to request an




adm ni strative hearing in accordance with

t he gui delines of Chapter 120, Florida
Statutes, by filing a petition with the
board wthin twenty-one (21) days of receipt
of the recommendati on of the president.

(b) Upon consolidation, reduction, or
elimnation of a community coll ege program
or restriction of the required duties of a
position by the board. The board may
determ ne on the basis of the criteria set
forth in subsections (1) and (2), which
enpl oyees shoul d be retained. :

[ Enphasi s added]

19. Mninmumrequirenents and ot her considerations the
Board may | ook at when an enpl oyee chal | enges hi s/ her
termnation directly to the Board include: three years of
satisfactory service in the sanme coll ege; educati onal
qualifications, efficiency, conpatibility, character, and
capacity to neet the educational needs of the community; and the
length of time the duties and responsibilities of this position
are expected to be needed. See Fla. Admin. Code R 6A-
14.0411(1) and (2).

20. The Respondent established by conpetent substanti al
evi dence that a basis existed for the RIF. The declining
enrol I ment, duplicity of classes, and smaller class sizes
justified the Board' s decision to institute a RIF within the
Net wor ki ng Program

21. Conversely, Petitioner did not prove that the

recommendation to termnate her rather than two simlarly



situated enpl oyees was arbitrary or capricious in nature. The
facts establish that Petitioner was equal to (i.e., neither
superior nor inferior to) the other professors who were
considered in the RIF process.

22. However, Respondent's failure to provide Petitioner
the opportunity to appeal directly to the Board is contrary to
the plain | anguage of Florida Adm nistrative Code Rul e 6A-
14.0411. That rule gives the enpl oyee, not the coll ege, the
right to choose a Chapter 120, Florida Statutes, proceeding
instead of a direct appeal. |If the enployee opts to appeal to
the Board, then the criteria in Florida Adm nistrative Code Rule
6A-14.0411(1) and (2) becone rel evant.

23. Wiile an appeal to the Board by this Petitioner wll
likely prove fruitless based on the evidence provided at final
hearing in this matter, Respondent erred by not providing
Petitioner the opportunity.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner be given an opportunity to
select a direct appeal to the Board of Sem nole Comrunity
College. As far as the instant case is concerned, Petitioner
failed to neet her burden of proof and the term nation of her

contract woul d be uphel d.
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DONE AND ENTERED this 16th day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

=

R BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 16th day of Novenber, 2007

ENDNOTES
Y There was no testinmony as to whether the four factors were
wei ghed individually in order, or whether they were taken as a
whole. By inference, the latter seens to be the case and
appears to be a reasonabl e approach.
2’ The precise strengths and weaknesses of each professor were
not di scussed. However, sufficient testinony was presented to
determ ne that all three were good professors and that each
probably had sonme room for inprovenent. Petitioner did have her
own i npressions as to her qualities, but none of the cited
qualities seenmed to nmake her status nore superior than her
cont enporari es.

COPI ES FURNI SHED

Sandra K. Anbrose, Esquire

Stenstrom Ml ntosh, Col bert, Whi gham
Rei schmann & Partlow, P.A

1001 Heat hrow Park Lane, Suite 4001

Lake Mary, Florida 32746
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Wendi Kappers
656 Dartford Court
DeBary, Florida 32713

Jeani ne Bl onberg

I nteri m Comm ssioner of Education
Departnent of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Deborah K. Kearney, General Counsel
Depart ment of Education

Turlington Building, Suite 1244
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.
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